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STATEMENT OP QUESTIONS PRESENTED 

1. (A) Does a District Court have jurisdiction to grant 
relief in a suit under the Displaced Persons Act in which an 
accredited official of a foreign government seeks certifica¬ 
tion to Congress of his qualification for a grant of perma¬ 
nent residence in the United States; particularly when cer¬ 
tification has previously been denied by the Attorney Gen¬ 
eral after a hearing thereon. 

(B) Is such suit, a suit against the sovereign in violation 
of the principle of sovereign immunity. 

2. Is a finding of intent to reside permanently in the 
United States at the time of entering this country, a valid 
basis upon which the Attorney General may rule that a dis¬ 
placed person applicant is not qualified under the terms of 
the Displaced Persons Act. 

3. Does a District Court have power to foreclose from 
further consideration by the Attorney General, a question 
of compliance with a statutory standard—which question 
Congress specifically reserved for determination by the 
Attorney General. 
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Herbert Brownell, Jr., appellant 

v. 

*- Josef Marion Gutnayer, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL statement 

This is an appeal by the Attorney General from a judg¬ 
ment of the District Court denying motions for summary 
judgment and dismissal for lack of jurisdiction over the 
subject matter. Although the complaint was the only plead¬ 
ing of record, the Court made final disposition of the cause 
by referring it back to the Attorney General with instruc¬ 
tions. The opinion of that Court is reported at 108 F. Supp. 
293 and set forth in the joint appendix at page 36. Juris¬ 
diction of this Court is invoked under 28 U.S.C. § 1291. 

statement of the case 

Appellee, plaintiff below, is a citizen of Poland. He was 
allowed to enter the United States on January 25, 1946, as 
an accredited official of the Polish Government. Prior to 
September 1950, he filed with appellant an application for 
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an adjustment of his immigration status to permanent resi¬ 
dent of the United States, and was accorded a hearing upon 
that application. Appellant is the Attorney General of the 
United States and in that capacity has the duty of deter¬ 
mining, under the Displaced Persons Act of 1948, as 
amended, whether such applicants are qualified to be recom¬ 
mended by him to Congress for this relief. In this case, he 
has determined that appellee is not so qualified. The order 
setting forth this determination was not introduced in the 
trial court and is not now before this Court. 

Appellee, the alien, then filed a complaint in the District 
Court alleging jurisdiction existed in that court by virtue 
of the Declaratory Judgments and Administrative Pro¬ 
cedure Acts. In substance, the complaint stated that legal 
injury and error of law resulted from the Attorney Gen¬ 
eral’s denial of the requested adjustment of his immigration 
status. The error of law was said to consist of the Attornev 
General having held that “intent to remain permanently 
in the United States at the time of . . . entry” was material 
to the question whether the alien had “lawfully entered the 
United States,” as the latter phrase is used in the Displaced 
Persons Act. It was also alleged that the hearing, held by 
the Attorney General, did not satisfy certain procedural 
requirements of law. (J.A. 33). 

The Attorney General represented by the United States 
Attorney, for and on behalf of the United States, moved the 
District Court to dismiss the cause for lack of jurisdiction 
over the subject matter. (J.A. 35) The alien countered 
with a motion for summary judgment. (J.A. 35). Each 
of these motions was accompanied by a memorandum of 
points and authorities. No answer, other responsive plead¬ 
ing, affidavit, or stipulation relative to the merits was filed 
in the case. 

On November 10, 1952, the District Court acted on this 
record by issuing an order and an explanatory memoran¬ 
dum opinion which made affirmative disposition of the 
merits of the case. The order stated the Court was denving 
both motions, and further ordered: 
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“* * * that the matter shall be referred back to the 
Attorney General for a consideration of all the facts 
and circumstances relevant to the status of the plaintiff 
under the Displaced Persons Act, but that plaintiff shall 
not be denied adjustment of status as a displaced per¬ 
son upon the sole ground that he entered the United 
States unlawfully.’’ (J.A. 40) 

The memorandum opinion concluded: 

“The Court has reached the conclusion that this mat¬ 
ter should be referred back to the Attorney General of 
the United States for further consideration and deter¬ 
mination of the status of the defendant upon all the 
facts and circumstances of the case, but that the Attor¬ 
ney General’s determination shall not be based in any 
event upon the assumption that the plaintiff entered 
this country unlawfully.” (J.A. 39) 

Thereafter, the parties filed motions for and in opposition 
to a reconsideration of the order. Reconsideration being 
denied, the Attorney General filed timely notice of appeal 
to this Court. 

STATUTES INVOLVED 

Section 4 of the Displaced Persons Act (June 25, 1948, 
C. 647, Section 4, 62 Stat. 1011; as amended June 16, 1950, 
C. 262, Section 5, 64 Stat. 224; 50 U.S.C. Supp. V (1953). 

(a) Any alien who (1) entered the United States 
prior to April 30, 1949, and was on that date in the 
United States, or if he was temporarily absent from 
the United States on that date for reasons which, in 
accordance with regulations to be promulgated by the 
Attorney General, show special circumstances justify¬ 
ing such absence, and (2) is otherwise admissible under 
the immigration laws, and (3) is a displaced person 
residing in the United States as defined in this section 
may, wfithin two years next following the effective date 
of this Act, as amended (sections 1951-1966 of this 
Appendix), apply to the Attorney General for an ad¬ 
justment of his immigration status. If the Attorney 
General shall, upon consideration of all the facts and 
circumstances of the case, determine that such alien 
has been of good moral character for the preceding 
five years and that such alien is qualified under the 



provisions of this section, the Attorney General shall 
report to the Congress all of the pertinent facts in the 
case. If during the session of the Congress at which a 
case is reported, or prior to the end of the session of 
the Congress next following the session at which a case 
is reported, the Congress passes a concurrent resolu¬ 
tion stating in substance that it favors the granting of 
the status of permanent residence to such alien the 
Attorney General is authorized, upon receipt of a fee 
of $18, which shall be deposited in the Treasury of the 
United States to the account of miscellaneous receipts, 
to record the admission of the alien for permanent 
residence as of the date of the alien’s last entry into 
the United States. If prior to the end of the session 
of the Congress next following the session at which a 
case is reported, the Congress does not pass such reso¬ 
lution, the Attorney General shall thereupon deport, 
such alien in the manner provided by law: Provided, 
That the number of displaced persons who shall be 
granted the status of permanent residence pursuant 
to this section shall not exceed fifteen thousand. Upon 
the grant of status of permanent residence to such alien 
as provided for in this section, the Secretary of State 
shall, if the alien was a quota immigrant at the time of 
entry, reduce by one the immigration quota of the coun¬ 
try of the alien’s nationality as defined in section 12 
of the Immigration Act of May 26,1824 (section 212 of 
Title 8), for the fiscal year in which a quota number 
is available, except that quota deductions provided for 
in this section shall be made within the limitations con¬ 
tained in the first proviso of subsection (c) of section 3 
of the Displaced Persons Act of 1948, as amended 
(section 1952(c) of this Appendix). 

(b) When used in this section the term “Displaced 
Person residing in the United States” means a person 
who establishes that he lawfully entered the United 
States as a non-immigrant under section 3 or as a non¬ 
quota immigrant student under subdivision (e) of Sec¬ 
tion 4 of the Immigration Act of May 26, 1924, as 
amended (section 204 of Title 8), and that he is a per¬ 
son displaced from the country of his birth, or nation¬ 
ality, or of his last residence as a result of events sub¬ 
sequent to the outbreak of World War II; and that he 
cannot return to any of such countries because of per¬ 
secution or fear of persecution on account of race, re¬ 
ligion or political opinions. 
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Section 3 of the Immigration Act of 1924 (May 26, 1924), 
C. 190, Section 3, 42 Stat. 154; as amended July 6, 1932, 
C. 434, 47 Stat. 607, July 1, 1940, C. 502 Section 1, 54, Stat. 
711; December 29, 1945, C. 652, Title I, Section 7(c), 59 
Stat. 672; 8 U.S.C. 203 provides insofar as pertinent here: 

Immigrant defined. When used in this chapter the 
r term “immigrant” means any alien departing from 

any place outside the United States destined for the 
United States, except (1) an accredited official of a 
foreign government recognized by the Government of 
the United States, his family, attendants, servants, and 
► employees. 

SUMMARY OF ARGUMENT 

The appellee applied to the Attorney General for an 
adjustment of his immigration status. His application was 
denied. He then instituted this action in the District Court 
seeking relief from the Attorney General’s denial. The 
District Court granted relief. The Attorney General is now 
before this Court on appeal from that District Court deci¬ 
sion. | 

This case involves foreign and political affairs which 
place the case outside of the District Court’s power under 
Article III of the Constitution. The relief granted by the i 
Court was relief concerning w T hich the Sovereign had not 
consented to be sued. The District Court affirmatively erred 
by taking jurisdiction, in the absence of specific statutory 
authorization, over this administrative determination under 
the Displaced Persons Act; in making any disposition of 
the merits of the case at the time the Court did act on the 
merits; and, in the particular disposition of those merits. 
In any event, the Court’s instructions to the Attorney Gen¬ 
eral were in conflict with Congressional directions that the! 
Attorney General himself should determine whether the: 
terms of the Displaced Persons Act had been satisfied. 
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ARGUMENT 

I 

This Suit Against the Attorney General—Wherein the Plaintiff, 
a Visiting Alien under Fiduciary Duty to Another Sovereign, 
Seeks Sovereign Grace In Which Congress Has Made the 
Attorney General, as Representative of the Executive, an 
Equal Partner with Political Power To Deny Such Grace— 
Involves Foreign and Political Affairs Concerning Which the 
District Court Was Without Power under Article HI of The 
United States Constitution. 

The complaint alleges that the appellee entered this 
country in the status defined by Section 3(1) of the Immi¬ 
gration Act of 1924. Therefore, when he entered this coun¬ 
try he was “an accredited official of a foreign government 
recognized by the Government of the United States.” There 
is no allegation that he desires or has been permitted by 
the accrediting government to terminate his accreditation. 
Peculiar responsibility and trust are implicit in such ac¬ 
creditation. A foreign government has clothed this indi¬ 
vidual within its officialdom, and served notice thereof to all 
the world. 

By sending such an official to this country, a mission is 
implied. It can be assumed that his country considered 
this mission to be of some importance, that it selected a 
“high caliber” individual to perform the duties contem¬ 
plated with respect thereto. 

The relief here sought by the appellee involves a sever¬ 
ance of the bonds of trust between himself and his sovereign. 
It also involves a loss to his country of valuable manpower. 
But, perhaps most important, it means frustration of the 
mission for which he was employed. 

Such results would have certain though undefinable ef¬ 
fects upon our foreign relations. Our Government would 
be unable to effectively negative natural implications aris¬ 
ing from such events, occurring as they would in this coun¬ 
try with the apparent sanction of the United States. The 
advisability of such matters are best left to the political 
branches of the government, because they are “ • * * 
vitally and intricately interwoven with contemporaneous 
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policies in regard to the conduct of foreign relations 
* * Harisiades v. Shaughnessy, 342 U. S. 580, 588 
(1952), rehearing denied 343 U. S. 936. 

Congress itself has recognized the explosive nature of 
matters concerning officials such as the appellee and has 
accordingly differentiated them from other classifications 
of non-immigrants and immigrants. In 8 U. S. C. § 215, 
Congress provided that such officials could be required to 
depart from this country only if the Secretary of State 
approved of such enforced departure. Upon being ad¬ 
mitted to this country, the appellee was not subjected 
to the selective processes of our quota system. His 
stay was limited in length, and subject to conditions pre¬ 
scribed by the Attorney General, pursuant to other pro¬ 
visions of 8 U. S. C. § 215. By 8 U. S. C. § 453(b), he was 
exempted from registering as an alien. Implicit in such 
provisions, as well as section 3 of the Immigration Act of 
1924, is the fact that his visit was to be temporary and 
w’as to terminate automatically. 

The relief sought is in the nature of a new admission to 
this country. A new and different relationship is contem¬ 
plated. As a result of such relief both this Government 
and the individual would assume duties not presently 
existing. 

The instant suit concerns the appellee’s complaint that 
the Attorney General has interrupted his admission into 
this new relationship by denying his application therefor. 
This is the equivalent to the exercise by the Attorney 
General of an exclusionary power. 

It, therefore, becomes pertinent to examine the nature, 
location and extent of the power to exclude persons from 
this country; also to determine whether the Attorney Gen¬ 
eral has in fact been given this power in the Displaced 
Persons Act. 

The power itself was recently described by the Supreme 
Court in United States ex rel. Knauff v. Shaughnessy , 338 
U. S. 537 (1950) at page 542: 

The exclusion of aliens is a fundamental act of 
sovereignty. The right to do so stems not alone from 




legislative power but is inherent in the executive power 
to control the foreign affairs of the nation. 

The precise statutory "words which express the authority 
of the Attorney General will be treated in the next issue 
concerning suit against the sovereign. Here we indulge in 
the technique sanctioned by the Supreme Court in Lichter v. 
United States, 334 U. S. 742 (1948) at page 785: 

[The words of the statute are] to be read in the light 
of the conditions to which they are to be applied. “They 
derive much meaningful content from the purpose of 
the Act, its factual background and the statutory con¬ 
text in which they appear.” 

In legislating on the displaced persons issue, Congress 
decided to extend relief in the form of permanent residence 
in this country. The question next faced was what persons 
should be selected. This whole issue existed as a result of 
a world conflict in idealogies. Congress was much concerned 
that persons of certain idealogies should not enter this 
country as recipients of our hospitality to displaced per¬ 
sons. 1 

Thus the political nature of this case. It arises from the 
difficulty of ascertaining the presence of a given idealogy, 
and the pervasive contaminating influence of its presence. 
It is submitted that these factors resulted in Congress ex¬ 
tending an inherently executive power to the member of the 
President’s cabinet best equipped to deal with today’s big¬ 
gest political issue. 

In Conference Report 2410, supra, page 2054, the man¬ 
agers on part of the House of Representatives expressed 
their belief: 

The various differences between the measures passed 
by both Houses pertaining to the administration of the 
bill were composed so as to preservfe] all safeguards 
"with respect to exclusion of subversives. . . . 

1 Senate Resolution 137, July 26, 1947; Conference Report No. 
2410, June 18, 1948 to accompany S. 2242; 80th Cong. 2nd Sess.; 
both reported in U.S. Code Congressional Service, 80th Congress, 
2nd Session, 1948, pages 2028 to 2055. 
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In Senate Report 950, 2 the Senate Judiciary Committee 
presented this alarming picture: 

VI Processing (sec. 6) 

Consular officials in Europe testified that 40 percent 
of the applications by displaced persons for visas to 
the United States are found to be fraudulent and that 
the percentage of fraudulent applications is increasing. 
These officials also asserted that the present procedures 
were “tailor made” for Communist infiltration into the 
United States. 

In amending the Displaced Persons Act in 1950, Senate 
Report No. 1237 3 4 was written to contain this statement: 

Adjustment of status for displaced persons tempo¬ 
rarily admitted . . . . The committee does not condone 
the practice of granting visas for admission into the 
United States for a temporary stay to persons who are 
not bona fide in a non-immigrant category. 

In this same report was the following enlightening state¬ 
ment : H 


. . . [T]he Displaced Persons Commission has * * * 
been exercising the prerogatives which the Congress 
contemplated would be vested in the officials of the Im¬ 
migration and Naturalization Service, including the 
determinating of the eligibility of applicants. 

The Committee amendment provides in effect that 
the final determination of the eligibility of applicants, 
both under the displaced persons law and under the 
general immigration laws, shall be made exclusively by 
the Immigration and Naturalization Service. . . . 
[T]he committee amendment emphasizes and rein¬ 
forces the clear congressional intent at the time of the 
enactment of the present displaced-persons law; 
namely, that the major and ultimate responsibility for 
the administration of the law shall be in the Immigra- 


2 U.S. Code Congressional Service, 80th Congress, 2nd Session, 
1948, page 2041. 

3 U.S. Code Congressional Service, 81st Congress, 2nd Session, 
1950, page 2517. 

4 Supra, page 2518. 
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tion and Naturalization Service and in the American 
Foreign Service. 5 

The Conference Report on the 1950 amendment contained 
this statement by the managers on the part of the House: 

The new provisions of section 10 of the 1948 act . . . 
are designed to give the Foreign Service and the Immi¬ 
gration and Naturalization Service a veto power on all 
questions of eligibility under the Displaced Persons Act 
as well as on all questions of admissibility under the 
regular immigration laws. 6 (Emphasis added.) 

Thus vras Congress quite specific in giving the administra¬ 
tive bodies full authority. This is especially apparent with 
regard to aliens not yet in this country. It is not reasonable 
to assume that Congress intended to “leave an unprotected 
spot in the Nation’s armor,” See Kwong Hai Chew v. 
Colding , 344 U.S. 590, 602 (1953), with regard to persons 
not legitimately in the country. 

The context of the statute contains standards involving 
political questions. An eligible alien is required to have 
been ‘ ‘ displaced . . . as a result of events; and not be able 
to return” because of persecution or fear of persecution on 
account of race, religion or political opinions. These stand¬ 
ards necessitate a political evaluation of not only the in¬ 
dividual, but also of a foreign government. They “are 
matters of political judgment for which judges have neither 
technical competence nor official responsibility.” Ludecke 
v. Watkins , 335 U.S. 160,170 (1948). 

It is clear then that the complaint, on its face, involves 
foreign relations, and matters w’hich are “political” in 
nature. Being so they are not “justiciable.” As Justice 
Frankfurter said in Coleman v. Miller: 

In endowing this Court with “judicial power” the 
Constitution presupposed an historic content for that 
phrase and relied on assumption by the judiciary of 
authority only over issues which are appropriate for 
disposition by judges . . . Judicial power could come 


5 Supra, page 2518. 

6 Supra , page 2523. 
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into play only in matters that were the traditional con¬ 
cern of the courts at Westminister and only if they 
arose in ways that to the expert feel of lawyers consti¬ 
tuted ‘ ‘ Cases’ * or “Controversies.” It was not for 
courts to meddle with matters that required no subtlety 
to be identified as political issues. 307 U.S. 433, 460 
(1939). 

The doctrine concerning judicial self-denial of questions 
involving foreign relations was stated in Oetjen v. Central 
Leather Co., 246 U. S. 297, 302 (1918) as follows: 

“The conduct of the foreign relations of our govern¬ 
ment is committed by the Constitution to the executive 
and legislative—“the political”—departments of the 
government, and the propriety of what may be done in 
the exercise of this political pow r er is not subject to 
judicial inquiry or decision.” 

The whole field was surveyed, and summarized in the prin¬ 
cipal opinion in Coleman v. Miller, supra, by Mr. Chief Jus¬ 
tice Hughes: 

It would unduly lengthen this opinion to attempt to 
review our decisions as to the class of questions deemed 
to be political and not justiciable. In determining 
whether a question falls within that category, the ap¬ 
propriateness under our system of government of at¬ 
tributing finality to the action of the political depart¬ 
ments and also the lack of satisfactory criteria for a 
judicial determination, are dominant considerations. 30 
There are many illustrations in the field of our conduct 
of foreign relations, where there are “considerations 
of policy, considerations of extreme magnitude, and 
certainly, entirely incompetent to the examination and 
decision of a court of justice.” Ware v. Hylton, 3 Dali. 
199, 260. 31 

*•••••• 

30 See Willoughby, op. cit., pp. 1326, et seq.; Oliver P. Field, 
“The Doctrine of Political Questions in the Federal Courts,” 
8 Minnesota Law Review, 485; Melville Fuller Weston, “Politi¬ 
cal Questions,” 38 Harvard Law Review, 296. 

31 See, also, United States v. Palmer, 3 Wheat. 610, 634; 
Foster v. Neilson, 2 Pet. 253, 309; Doe v. Braden, 16 How. 635, 
657; Terlinden v. Ames, 184 U.S. 270, 288. 
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II 

In Making His Determination With Respect to Appellee, the 
Attorney General Did Not Transgress the Limits of His 
Authority; and Therefore This Is an Unconsented Suit 
Against the Sovereign. 

The complaint filed in and granted by the District Court 
was the equivalent of an injunction against a Government 
officer. Therefore, relief was granted against the sovereign 
in a suit to which this sovereign had not consented to be 
sued in violation of the fundamental principle of sovereign 
immunity. This issue has been stated by the Supreme Court 
in this language: 

* * * [T]he area of controversy is entered when the 
suit is not one for damages but for specific relief: i.e., 

* * # injunction either directing or restraining the de¬ 
fendant officer’s actions. In each such case the question 
is directly posed as to whether, by obtaining relief 
against the officer, relief will not, in effect, be obtained 
against the sovereign. Larson v. Domestic and Foreign 
Commerce Corporation, 337 U. S. 682, 688 (1949). 

At p. 689 the Court set forth the standards to be employed 
in resolving the question: 

* * [\V]here the officer’s powers are limited by 
statute, his actions beyond those limitations are con¬ 
sidered individual and not sovereign actions. The of¬ 
ficer is not doing the business which the sovereign has 
empowered him to do or he is doing it in a way which 
the sovereign has forbidden. His actions are idtra vires 
his authority and therefore may be made the object of 
specific relief. It is important to note that in such 
cases the relief can be granted, without impleading the 
sovereign, only because of the officer’s lack of delegated 
power. A claim of error in the exercise of that power 
is therefore not sufficient. And, since the jurisdiction 
of the court to hear the case may depend, as we have 
recently recognized, upon the decision which it ulti¬ 
mately reaches on the merits, it is necessary that the 
plaintiff set out in his complaint the statutory limita¬ 
tion on which he relies. 
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The instant complaint only raises the question whether 
the Attorney General was doing the sovereign’s business 

• in a way which the sovereign has forbidden. In effect, the 
complaint alleges that this officer has been (1) required by 
the Displaced Persons Act to hold a hearing, which hearing 

♦ must comply with the provisions of the Administrative 
Procedure Act; (2) required to certify to Congress the 
applications of all displaced persons except when he finds 
a specific noncompliance with those requirements which are 
spelled out in the Displaced Persons Act. 

In this matter, the authority of the Attorney General 
originated from and is defined in Section 4 of the Displaced 
Persons Act, 8 U. S. C. § 1953. That section contains no 
language which specifically requires the Attorney General 
to hold a hearing. The question whether the requirement 
of a hearing is to be implied from the Displaced Persons Act 
must have as its basis the due process clause of the Fifth 
Amendment to the Constitution. All cases in which a hear¬ 
ing has been found to be required by implication from a 
statute have involved life, liberty or property—the same 
rights which are protected by the due process clause. 

Of “life, liberty and property,” only “liberty” could 
conceivably be involved in the present case. But “liberty” 
is not involved here, because the determination herein made 
by the Attorney General does not restrain the liberty of 
appellee. He has been, and will continue to be, at large in 
this country until extradition and deportation proceedings 
are instituted against him. At that time, he will have ample 
opportunity, and right, to have our courts determine 
whether he has received his full measure of due process 
of law. 

There is no justification for this Court to hold that the 
Displaced Persons Act requires a hearing. The application 
made by appellee to the Attorney General was for the 
purpose of invoking the grace of the sovereign, with the 
objective of securing a particular legal standing in rela¬ 
tionship to our Government. Historically, the granting of 
such privileges has been left to the sole discretion of the 
political branches of our Government. The Displaced Per- 
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sons Act was written in conformance with that philosophy. 
Congress did not intend that such applicants were to have 
a right to a hearing. 

It was clearly within the province of Congress to grant 
or withhold a hearing in such cases. Since the appellee is 
applying for entry into a particular status, his standing, 
as pointed out supra, is analogous to the standing of an 
alien who has never entered the United States—with regard 
to whom the Supreme Court recently said in Shaughnessy 
v. United States ex rel. Mezei, 345 U. S. 206, — S. Ct. —, 
(1953): 

Whatever the procedure authorized by Congress is, 
it is Due Process as far as an alien denied entry is 
concerned. Knauff v. Shaughnessy, supra, at 544, Ekiv 
v. United States, 142 U. S. 651, 660 (1892). 

Language by Judge Tamm of our District Court is also 
pertinent: 

The holding of a hearing is not, per se, a condition 
precedent to guaranteeing the constitutionality of 
administrative action. The Courts have recognized and 
sustained Congressional authority to empower and 
authorize administrative agencies to exercise proper 
discretion in functional and operational matters, with¬ 
out mandatory requirements for [a] hearing in all 
cases. White v. Herzog, 80 F. Supp. 407, 411 (D.C. D.C. 
1948). 

The trial court itself characterized this hearing as having 
been the result of a “grant” by the Attorney General. 
However, the Court vrent on to say that since a hearing 
had been granted, the Attorney General had imposed cer¬ 
tain limits upon his discretion, which justified the inter¬ 
vention of the Court. Recently, the Supreme Court said of 
this situation: 

The fact that hearings are utilized by the Executive 
to secure an informed basis for the exercise of sum¬ 
mary power does not argue the right of courts to retry 
such hearings, nor bespeak denial of due process to 
withhold such power from the courts. Ludecke v. Wat¬ 
kins, 335 U. S. 160, 171 (1948). 
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It is thus clear that limitations do not flow from the grant 
of a hearing. So to hold would result in our Executive 
Departments exercising discretionary power without first 
becoming fully informed, by way of a hearing. 

Logically, if no hearing is required to be held, then the 
requirements of the Administrative Procedure Act are not 
pertinent. Judge Holtzoff of our District Court has so ruled 
in a case involving the Displaced Persons Act. Vlasto v. 
McGrath, Civil Action No. 4696-49. 

It is apparent from this complaint that appellee does not 
contend he has not received the type of hearing required 
by the due process clause of the Constitution. Indeed he 
can not so contend. It is implicit in the allegations that a 
hearing was had, and as to the nature of the determination 
made, that he has been afforded a hearing which satisfied 
the requirements of the due process clause of the Consti¬ 
tution. 

The complaint also states, in substance, that the Attor¬ 
ney General’s determination was based upon an immaterial 
finding of fact. Insofar as is pertinent here, this is an 
allegation that doing so was in excess of the delegated 
authority of the Attorney General. Thus, the question is 
raised, whether, in delegating this authority, Congress re¬ 
stricted its use to particular, specified premises, to the 
exclusion of other possible premises. 

Section 4 of the Displaced Persons Act, in pertinent part, 
savs: 

V 

If the Attorney General shall, upon consideration of 
all the facts and circumstances of the case, determine 
. . . that such alien is qualified under the provisions 
of this section, the Attorney General shall report to the 
Congress all the pertinent facts in the case. 

In addition to being specifically required to consider the 
“facts,” the Attorney General was specifically directed to 
consider “circumstances.” If this word “circumstances” 
is to have any meaning it must denote something which 
is not in the “fact” category. As the two words are 
linked with the word “and”, Congress must have intended 
the two words to be compatible with, rather than in oppo- 


sition to, each other. “Circumstances” must mean some¬ 
thing besides “fact” and “not fact.” By reasonable con¬ 
struction, it must mean “not-yet-fact.” 

This statutory direction to the Attorney General has as 
its objective, qualification “under the provisions of this 
section.” All the pertinent provisions of that section, in¬ 
cluding subsection (b), relate to what persons may apply 
to the Attorney General for an adjustment of his immigra¬ 
tion status. The phrase “under the provisions of this sec¬ 
tion” has nothing to modify unless it impliedly modifies 
those provisions which are specifically directed to the appli¬ 
cation stage of the program. Therefore, Congress must 
have intended that the same set of provisions determine 

(a) eligibility to apply, and (b) qualification to be certified 
to Congress. This is the only possible construction, and 
yet such construction is reasonable only if (b) includes 
some thing not present in (a). 

That extra “something” is added to the second cycle, 

(b) , by the words “all”, “circumstances”, and “consider.” 
These words explode any concept, as alleged by appellee, 
that some elements of a case before the Attorney General, 
are to be “immaterial.” Congress gave the Attorney Gen¬ 
eral authority to consider, in this type of case, elements 
which in other types of cases might be classified as “im¬ 
material.” 

Appellee also alleges that the Attorney General’s deter¬ 
mination was erroneous as a matter of law. The Supreme 
Court, in the Larson case, supra, has decided expressly that 
such allegations as this are not pertinent when determining 
whether the suit is against the sovereign: 

It is argued that an officer given the power to make 
decisions is only given the power to make correct de¬ 
cisions . . . we have heretofore rejected the argu¬ 
ment that official action is invalid if based upon an 
incorrect decision as to law or fact, if the officer mak¬ 
ing the decision was empowered to do so. ... We 
therefore reject the contention here. We hold that if 
the actions of an officer do not conflict with the terms 
of his valid statutory authority, then they are the 
actions of the sovereign. . , . 337 U. S. at 695. 
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In making Ms determination in tMs case, the Attorney 
General has not transgressed the authority delegated to 
him by Congress. This suit is then a suit against the 
sovereign, rather than the Attorney General personally. 
The sovereign not having consented to be sued in this 
matter, the suit could not be maintained, and the District 
Court erred in assuming jurisdiction. 

Ill 

The District Court Was Without Jurisdiction To Review the 
Attorney General’s Exercise of Discretion in Denying This 
Alien Relief as a Displaced Person. 

The jurisdiction of a Court to review administrative ac¬ 
tion under the Displaced Persons Act has been stated by 
the Supreme Court in Fong Yue Ting v. United States, 
(1893) 149 U. S. 698, 713: 

The power to exclude or to expel aliens, being a 
power affecting international relations, is vested in the 
political departments of the government, and is to be 
regulated by treaty or by act of Congress, and to be 
executed by the executive authority according to the 
regulations so established, except so far as the judicial 
department has been authorized by treaty or by statute, 
or is required by the paramount law of the Constitution, 
to intervene. 

Or, assuming—as we have heretofore set forth—the stand¬ 
ing of the appellee is analogous to that of an alien who is 
seeking initial entry into the United States, as more recently 
stated by the Supreme Court in United States ex rel. Knauff 
v. Shaughnessy, 338 U.S. 537, 543 (1950): 

Whatever the rule may be concerning deportation of 
persons who have gained entry into the United States, 
it is not within the province of any court, unless ex¬ 
pressly authorized by law, to review the determination 
of the political branch of the Government to exclude a 
given alien. (Emphasis added.) 

We have previously found, in defining the limits of the 
delegated authority of the Attorney General, the due proc- 
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ess clause of the Constitution is applicable only to “life, 
liberty or property” and therefore is not applicable here. 
No other provision of the Constitution is pertinent. The 
question, thus exposed, is whether any statute gave the Dis¬ 
trict Court jurisdiction to review this executive determina¬ 
tion. The complaint alleged that Court had jurisdiction by 
virtue of the Administrative Procedure Act, and the 
Declaratory Judgments Act. Neither of these Acts confers 
the claimed and asserted jurisdiction over this case. 

(1) Administrative Procedure Act. 

We again reiterate that the words “all”, “circum¬ 
stances,” and “consider” specifically direct the Attorney 
General to weigh and base his determination on factors 
which might well be considered “subliminal,” or “immate¬ 
rial” in other types of cases. Such authority is within the 
“discretion” category. That was determined by Judge 
Holtzoff of our District Court in the unreported case of 
Vlasto v. McGrath, supra, at the conclusion of which he said: 

It is the view of the court that this statute confers 
discretionary power upon the Attorney General. . . . 
Any favorable decision must be reported to the Con¬ 
gress for final approval or disapproval. The conclu¬ 
sion seems inescapable that Congress contemplated that 
there should be no judicial review in these matters. 

The trial court, after quoting at length from the Vlasto 
opinion, said: “I believe this to be good reasoning, and hold 
therefore that the Administrative Procedure Act does not 
apply.” The above holdings are in accord with Section 10 
of that Act. The latter section states specifically that the 
judicial review provisions contained therein do not apply 
where “agency action is by law committed to agency dis¬ 
cretion.” 

(2) Declaratory Judgments Act. 

The above Act is said to provide the other basis for judi¬ 
cial intervention in this case. Both appellee and the trial 
court relied upon McGrath v. Kristensen , 340 U. S. 162 
(1950). That case is not applicable here because in the 
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present complaint there is no allegation that deportation 
from the United States is here in issue. Deportation was 
in issue in Kristensen as is indicated by the introductory 
sentence of the Supreme Court Opinion: 

Review was granted by this Court to determine 
whether the Attorney General was justified in refusing 
to suspend deportation. . . . 

The same even more clearly appeared in the decision by 
this Court of the same Kristensen case, 86 U. S. App. D. C. 
48,179 F. 2d 796 (1949) at page 50: 

Before the enactment of these measures, habeas 
corpus was the sole means of questioning the jurisdic¬ 
tion, fairness and conformity to statute of deportation 
proceedings. 

And at page 52: 

That this is a case ripe for judicial cognizance is not 
seriously challenged by the appellees. All that remains 
for appellant to do is either to depart voluntarily or to 
go into custody for deportation. 

The issue of deportation was critical to jurisdiction in the 
Kristensen case. The Supreme Court depicted this by 
saying: 

The procedural question as thus narrowed is whether 
an administrative decision against a requested suspen¬ 
sion of deportation under § 19(c) of the Immigration 
Act can be challenged by an alien free from custody 
through a declaratory judgment or whether, to secure 
redress, he must await the traditional remedy of habeas 
corpus after his arrest for deportation. (Page 168 of 
340 U. S.) 

The distinguishing factor in the two cases is that the order 
of the Attorney General in the present case can never result 
in deportation. This difference is apparent on page 169 of 
Kristensen: 

The end of that administrative proceeding creates a 
situation which is subject to test on constitutional 
grounds through habeas corpus by one in custody. 



The appellee will never suffer a diminution of his liberty 
because of the order entered by the Attorney General in this 
case. As there would be no future grounds for jurisdiction, 
a declaratory judgment proceeding is not a proper basis for 
the exercise of jurisdiction. Clark v. Memolo, 85 U. S. App. 
D. C. 65, 174 F2d. 978 (1949). 

A further distinguishing feature between this case and 
Kristensen can best be portrayed by the following from page 
165 of Kristensen: 

Eligibility is a statutory prerequisite to the Attor¬ 
ney General’s exercise of his discretion to suspend de¬ 
portation in this case. 

At this point, the Supreme Court refers to § 19(c) of the 
Immigration Act of 1917, which reads, insofar as is here 
pertinent: 

. . . [T]he Attorney General may ... (2) suspend 
deportation of such alien if he is not ineligible for 
naturalization . . . (Emphasis added.) 

The present complaint pleads no such statutory prerequi¬ 
site. Section 1953 of Title 8 contains three requisites with 
which an alien must comply before he “may . . . apply” 
to the Attorney General. This complaint states that the 
appellee “. . . filed an application . . .” The complaint 
then states “. . . plaintiff was accorded a hearing upon his 
application . . .” Thereafter, the complaint twice notes 
exception to the fact the alien was “. . . denied adjust¬ 
ment . . .’’of status. From this it is clear that the crux 
of the complaint goes to the exercise, per se , of discretion, 
and not to the refusal of an application, nor any refusal to 
consider the application. On precisely this ground, the Dis¬ 
trict Court of New York has distinguished Kristensen. 
Vergas v. Shaughnessy, 97 F.Supp. 335, 341 (1951). 

The law is that allegations such as “. . . arbitrary, ca¬ 
pricious, unlawful . . .’’do not constitute a basis for juris¬ 
diction. See similar allegations in Perkins v. Lukens, 310 
U.S. 113 (1940). Nor do they justify judicial intervention 
into the administrative process. The Executive and Legis¬ 
lative branches of our government are just as much the 
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guardians of the peoples rights as the judicial branch. 
Ludecke v. Watkins, 335 U. S. 160 (1948). The District 
Court was without jurisdiction and its denial of the motion 
to dismiss the complaint was in error. 

IV 

The District Court Erred in Considering the Case on Its Merits 

When There Existed No Basis Upon Which to Predicate the 

Validity of the Allegations Made in the Complaint. 

The trial court ordered “that plaintiff shall not be denied 
adjustment of status as a displaced person upon the sole 
ground that he entered the United States unlawfully.” This 
is precisely the relief prayed for in the complaint, and is 
clearly an affirmative disposition of the merits of the case. 

At the time the Court entered this order, the Court had 
before it the complaint, appellant’s motion to dismiss for 
lack of jurisdiction and supporting memorandum, and ap¬ 
pellee’s motion for summary judgment, and supporting 
memorandum. We think it fundamental that, for purposes 
of ruling on a motion to dismiss, the Court is correct in 
assuming the truthfulness of those facts in the complaint 
which are well pleaded. Facts well pleaded in this com¬ 
plaint amounted to a statement that appellee had been ad¬ 
mitted to this country. Allegations of the “lawfulness” of 
his entry were conclusions of law, not facts well pleaded. 
Being a conclusion of law, the trial Court w T as not entitled 
to assume its truthfulness even for the purpose of ruling on 
the motion to dismiss. 

Even if the Court were entitled to assume the truthfulness 
of all the allegations, including the allegation of lawfulness, 
this assumption vras applicable and valid for the purpose of 
ruling on the motion to dismiss only, and for no other pur¬ 
pose. Guessefeldt v. McGrath, 342 U.S. 308 (1952); Bolgcr 
v. Marshall , 90 U.S. App. D.C. 30,193 F2d. 37 (1951); Stella 
v. Kaiser, 82 F. Supp. 301 (D.C. N.Y., 1948); Bowles v. Sach- 
noff, 65 F. Supp. 538 (D.C. Penn., 1946). When the Court 
overruled the motion to dismiss the truthfulness of all the 
allegations was again in issue. The complaint was not 
under oath, nor were any affidavits filed in support of ap- 
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pellee’s motion for summary judgment. The allegations 
were nothing more than conjecture because nothing had 
been proven, nor admitted, for the purposes of entering a 
final order. No facts had been established upon which a 
final order could be entered. Appellant was entitled to have 
appellee prove the allegations. Furthermore, appellant was 
entitled as well he could, to offer evidence in rebuttal of any 
proof submitted by appellee. 

The truthfulness of the allegations of fact may be as¬ 
sumed and yet there exists a substantial question of law 
upon which the Government was entitled to be heard. That 
question is the extent of the authority of the Attorney Gen¬ 
eral in determining, pursuant to the Displaced Persons Act, 
the qualification of applicants for certification to Congress. 
We submit that in view of the language of Section 4 of the 
Displaced Persons Act, 8 U.S.C. § 1953, this is a substantial 
question of law warranting a hearing prior to a ruling by 
a trial court. Bowles v. Sachnoff, supra. 

V 

If Proper for the Court to Consider the Case on Its Merits, It 
Was Error To Hold That a Subjective Intent To Reside 
Permanently at the Time of Entry Was Immaterial to the 
Question of Lawfulness of the Entry. 

The very statement of this question assumes that the At¬ 
torney General’s exercise of discretion pursuant to the 
Displaced Persons Act must be based solely upon a consid¬ 
eration of some facts and circumstances to the exclusion of 
other facts and circumstances. Then follows the second as¬ 
sumption that only facts and circumstances pertinent to cer¬ 
tain given standards are a valid basis upon which to deny 
an application for relief. As previously described, we sub¬ 
mit that in view of the words “consider”, “all” and “cir¬ 
cumstances” being used in the Displaced Persons Act in 
conjunction with the word “qualified,” both assumptions 
are invalid. 

However, to proceed on the basis of the above assumption, 
there still remains a further question as to precisely what is 
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the statutory standard. The Displaced Persons Act defines 
‘‘displaced person residing in the United States” as being 
“a person who establishes that he lawfully entered the 
United States as a non-immigrant under Section 3 of the 
Immigration Act of May 26, 1924, as amended.” Section 3 
of the Immigration Act is a definition section. It sets up no 
standards by which the lawfulness of an entry may be 
judged. Nor does any other section of that Act affirma¬ 
tively establish such standards. Therefore, it is clear the 
words “lawfully entered” appearing in the Displaced Per¬ 
sons Act have no reference to the Immigration Act. If this 
be true, the only reference which the Attorney General need 
make to the Immigration Act is for the purpose of deter¬ 
mining whether the applicant was within the definition of 
“non-immigrant.” If he so determined in the affirmative, 
there would remain for disposition the question whether 
the entry in that status was a lawful entry. That question 
is of necessity to be determined without reference to the 
Immigration Act. Thus is there an area surrounding a find¬ 
ing of “ non-immigrant ” status which is left to the discretion 
of the Attorney General. 

The complaint and the court’s memorandum are predi¬ 
cated upon the discretionary “unlawful entry” aspect of 
the issue. Therefore, it is assumed that if the appellee 
did in fact have the intent to reside in this country perma¬ 
nently at the time he entered, that fact does not impinge 
upon the validity of his status, under the Immigration Act, 
as a “non-immigrant.” This is not the law but is the sub¬ 
stance of the error indulged in by the trial Court. 

The trial Court recognized that the case of Sleddens v. 
Shaughnessy , 177 F2d. 363 (C. A. 2, 1949) stands for the 
principle that intention to reside permanently is incon¬ 
sistent with status as a “non-immigrant” under Section 3 
of the Immigration Act of 1924. This principle has also 
been recognized in several other cases. In Chryssikos v. 
Commissioner, 3 F2d. 372 (C. A. 2, 1924) the Court recog¬ 
nized the principle by disposing of the case on the grounds 
that there was no proof to support a finding of such intent. 
The same grounds were present in Ex Parte Menaregidis, 
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13 F2d. 392 (D. C. N. Y. 1925). Also in United States ex rel. 
Sogolow v. Karnuth, 28 F2d. 281 (D. C. N. Y., 1928) the 
court recognized the materiality of such an intent by affirm¬ 
ing the exclusion of an alien who sought to enter the coun¬ 
try. This principle has also been carried over into Section 
4 of that Act, by distinguishing between a “desire’’ and an 
“intent” on the part of a student immigrant to remain 
here after completion of his visit. United States ex rel. 
Rizzo v. Curran, 13 F2d. 233 (D. C. N. Y., 1925). 7 

The trial court relied upon the case of United States v. 
Prince Line, 189 F2d. 386 (C. A. 2, 1951). The main issue 
of that case was 'whether the employer-steamship company 
should be liable for expenses incurred by the Government 
in deporting an ex-employee seaman. The case turned on 
whether that seaman had formed his intent to remain per¬ 
manently in the country before or after going ashore on 
leave. In recognition of the difficulty steamship companies 
w*ould have in discovering the existence of such an intent, 
the court held the company not liable for such expenses. 
The court referred to the Sleddens case saying: “We do 
not deem it controlling in the case of alien seamen.” 
(Emphasis added.) Page 490. 

The present case does not involve the placing of a burden 
upon a third party. Here we are faced with the alien him¬ 
self. This alien seeks one of the most treasured rights one 
can possess today—permanent residence in the United 
States. That right is obtainable only through the grace of 
the sovereign. This is an even greater reason to narrowly 
construe the exceptions to “immigrant” status. Karnuth 
v. United States ex rel. Albro, 279 U. S. 231 (1929). Re¬ 
liance by the lower Court upon United States v. Prince Line 
seems clearly erroneous. Sleddens v. Shaughnessy and 
many other cases clearly establish that the appellee has 
not “lawfully entered” this country as a non-immigrant 


7 The non-statutory meaning of “Immigrant” includes the element 
of entrance with intent to establish residence. United States ex rel. 
Bradley v. Watkins, 163 F2d. 328 (C.A. 2, 1947), Moffit v. United 
States, 128 Fed. 375 (C.A. 9, 1904). 
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under Section 3 of the Immigration Act of May 26,1924, as 
amended. 

VI 

In Any Event, the Lower Court’s Order Is Too Broad and Con¬ 
stitutes An Invasion by the Court Into a Sphere Specifically 
Delegated by Congress to the Attorney General. 

In the final paragraph of its memorandum opinion, the 
trial court stated: 

The Court has reached the conclusion that this matter 
should be referred back to the Attorney General of the 
United States for further consideration and determina¬ 
tion of the status of the defendant upon all the facts and 
circumstances of the case, but that the Attorney Gen¬ 
eral’s determination shall not be based in any event 
upon the assumption that the plaintiff entered this coun¬ 
try unlawfully. 

Thus, the Court has foreclosed the question of lawful entry. 
Yet the Displaced Persons Act specifically requires the 
Attorney General to determine the question of lawful entry. 
By removing this whole question from the Attorney General, 
the Court is itself passing, upon a question which Congress 
specifically placed in the hands of the Attorney General. 

This order constitutes a trespass of the barriers which 
separate and define the functions of the Judicial Branch 
from the functions of the Executive Branch. The proper 
duties of each branch have been explained by the Supreme 
Court in F.C.C. v. Pottsville Broadcasting Co., 309 U.S. 134 
(1940) as follows: 

The Commission’s responsibility at all times is to 
measure applications by the standard . . . (estab¬ 
lished by Congress). The Commission originally 
found respondent’s application inconsistent with—(that 
standard)—because of an erroneous view regarding the 
law of Pennsylvania. The Court of Appeals laid bare 
that error, and, in compelling obedience to its correc¬ 
tion, exhausted the only power which Congress gave it. 
Page 145. (Emphasis added.) 
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And also in S.E.C. v. Chenery Corporation, 332 U.S. 194 
(1947): 

“The fact that the Commission had committed a 
legal error in its first disposition of the case certainly 
gave Federal’s management no vested right to receive 
the benefits of such an order. . . . After the remand 
was made, therefore, the Commission w*as bound to deal 
with the problem afresh, performing the function dele¬ 
gated to it by Congress. . . . Only in that way could 
the legislative policies embodied in the Act be effec¬ 
tuated.” Page 200. 

In the present case, the trial court had laid bare the error 
(if it be such) of holding subjective intent material to the 
question of lawful entry. It was then proper for the Court 
to have directed the Attorney General to cease using the 
materiality of subjective intent as a basis for denying this 
application. Instead, the Court blotted out the whole issue 
of lawful entry by telling the Attorney General this indi¬ 
vidual had entered lawfully. There are elements other than 
subjective intent to reside here permanently which are un- 
doubtedlv material to the issue of unlawful entrv. For ex- 

w w 

ample, fraud in obtaining a visa and entering pursuant to a 
particular status. Lutwak v. United States, 344 U.S. 604 
(1953); United States ex rel. Lamp v. Corsi, 61 F2d. 964 
(C.A. 2, 1932); Darabi v. Northrup, 54 F2d. 70 (C.A. 6, 
(1931); Fetich v. Meier, 23 F2d. 185 (C.A. 8,1927); Williams 
v. United States ex rel. Bougadis, 186 Fed. 479 (C.A. 2, 
1911). By the court’s present order, none such elements 
may be a basis for a finding of unlawful entry. In fact, a 
finding of unlawful entry is not permitted. This order 
directs the Attorney General to disregard any determina¬ 
tion he might make pursuant to Congressional direction, 
and to substitute in lieu thereof the determination made by 
the Court. Such an order is even more clearly erroneous 
than that involved in The Pottsville Broadcasting Company 
case, supra, of wfiich the Supreme Court described as being 
“at w*ar with the basic policy underlying the statute.” 309 
U.S. at 145. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
William J. Peck, 
Assistant United States Attorney. 
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United States District Court for the District of 

Columbia 

Civil Action No. 1382-’52 

Josef Marion Gutnayer, 823 Colfax St., Evanston, Ill., 

Plaintiff, 

vs. 

J. Howard McGrath, Attorney General of the United 

States, Defendant 

Action for Declaratory Judgment and Review under the 
Administrative Procedure Act 

Complaint 

Filed March 28, 1952. Harry M. Hull, Clerk 

The plaintiff, Josef Marion Gutnayer, respectfully 
alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act (28 U.S.C. 2201) and for 
review under the Administrative Procedure Act (5 U.S.C. 
1001, et seq.). 

2. That the plaintiff is a native and citizen of Poland who 
last entered the United States on January 25,1946. 

3. That the plaintiff was lawfully admitted to the United 
States under Section 3(1) of the immigration Act of 1924 
as a government official. 

4. That the defendant, J. Howard McGrath, is the Attor¬ 
ney General of the United States and is charged with the 
statutory duty to determine after appropriate hearings the 
status of displaced persons under Section 4 of the Dis¬ 
placed Persons Act of 1948. 

5. That the plaintiff filed an application with the duly 
authorized representatives of the defendant in order to 
establish his eligibility for adjustment of his immigration 
status under Section 4 of the Displaced Persons Act of 1948. 

6. That prior to September 1950 the plaintiff -was ac¬ 

corded a hearing upon his application for adjustment 
2 of his status to that of a permanent resident under 

Section 4 of the Displaced Persons Act of 1948 as 
amended. 

7. That the aforesaid hearing -was not conducted in con¬ 
formity with the Administrative Procedure Act: (a) in that 
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the plaintiff was not adequately apprised of the issues of 
law and fact to be developed at the said hearing, (b) in that 
the hearing was not conducted by hearing examiners se¬ 
lected in accordance with Section 11 of the Administrative 
Procedure Act, and (c) in that the said hearing was con¬ 
ducted in violation of the provisions of the Administrative 
Procedure Act which require separation of prosecuting and 
investigatory functions from those of the quasi-judicial 
functions. 

8. That the plaintiff was denied adjustment of status 
upon the ground that he entered the United States unlaw¬ 
fully in that he intended to remain permanently in the 
United States at the time of his entry on January 25,1946. 

9. That the intention of the plaintiff to remain perma¬ 
nently at the time of entry is immaterial as a matter of 
law and the plaintiff was therefore erroneously denied ad¬ 
justment of his immigration status. 

10. That the plaintiff was lawfully admitted to the United 
States on January 25,1946 under Section 3(1) of the Immi¬ 
gration Act of 1924. 

11. That the plaintiff is a person of good moral character 
and will be subject to persecution if returned to his place of 
nationality, citizenship, or last residence. 

12. That the plaintiff is eligible for adjustment of his 
immigration status as a displaced person under Section 4 
of the Displaced Persons Act of 1948 as amended. 

3 Wherefore, plaintiff requests a judgment declar¬ 

ing: 

(a) That the hearing and procedure followed by the de¬ 
fendant through his duly authorized agents was unfair, null 
and void; 

(b) That the plaintiff is eligible for relief as a displaced 
person under the Displaced Persons Act of 1948 as amended. 

(c) That the plaintiff may not be denied adjustment of 
status as a displaced person upon the ground that he entered 
the United States unlawfully. 

Jack Wasserman, 

Attorney for Plaintiff , 

Warner Building , 
Washington 4 , D. C. 

Joseph Abrams, Esq., 

Of Counsel . 

• •••••• 
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United States District Court for the District of 

Columbia 

Civil Action No. 1382-52 

Joseph Marion Gutnayer, Plaintiff 

v. 

James P. McGranery, Attorney General of the United 

States, Defendant 

Motion to Dismiss 

Filed July 31,1952. Harry M. Hull, Clerk 

Comes now the defendant and by his attorney, the United 
States Attorney, moves this Honorable Court to dismiss the 
above-entitled CQinplaint for the reason that the Court is 
-without jurisdiction of the subject matter. 

Charles M. Irelan, 

United States Attorney 
Ross O’Donoghue, 
Assistant United States Attorney. 

6 United States District Court for the District of 

Columbia 

Civil Action No. 1382-52 
Josef Marion Gutnayer, Plaintiff 


v. 

James P. McGranery, Attorney General of the United 

States, Defendant 

Motion for Summary Judgment 

Filed September 12. Harry M. Hull, Clerk 

Comes now the plaintiff and by his attorney moves the 
Court for summary judgment upon the ground that no 
issues of fact are presented in the instant case and as a 
matter of law the plaintiff is entitled to judgment. 

Jack Wasserman, 

Attorney for Plaintiff, 

Warner Building, 
Washington, D. C. 
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7 lx the United States District Court for the 

District of Columbia 

Civil Action No. 1382-52 

John Marion Gutnayer, Plaintiff, 

vs. 

James P. McGranery, Attorney General of the United 

States, Defendant 

Memorandum 

Filed Nov. 10, 1952. Harry M. Hull, Clerk 

It is clear to the Court that the Administrative Procedure 
Act does not apply to this case. Judge Holtzoff, of this 
Court, in a statement delivered orally in Court in the case 
of Vlasto v. McGrath, Civil Action No. 4696-49 ruled on this 
question. Judge Holtzoff stated as follows: 

“This is an action against the Attornev General to 
review a determination under the Displaced Persons 
Act of June 25, 1948 denying relief to the plaintiff. 

“Section 4(a) of the Act provides that any alien who 
entered the United States prior to April 1, 1948, and 
who is otherwise admissible under the Immigration 
Law, and who is a displaced person residing in the 
United States as defined in this section, may apply to 
the Attorney General for an adjustment of liis immi¬ 
gration status. If the Attorney General shall, upon 
consideration of all the facts and circumstances of the 
case, determine that such alien falls under the pro¬ 
visions of this section, the Attorney General shall re¬ 
port to the Congress all of the pertinent facts in the 
case. Congress may then determine by concurrent reso¬ 
lution that the status of permanent resident shall be 
accorded the alien. 

“It is the view of the court that this statute is unlike 
laws relating to the exclusion and deportation of aliens, 
and that it is more like the statute which confers dis¬ 
cretionary power upon the Attorney General to sus¬ 
pend the deportation of certain persons. The matter 
is reposed with the Attorney General, subject to his 
reporting to Congress all the facts. Any favorable de¬ 
cision that he makes must be reported to the Congress 
for final approval or disapproval. The conclusion seems 
inescapable that Congress contemplated that there 


37 


should be no judicial review in these matters. 
8 “Any case in which the head of a department 

acts within the scope of his sound discretion is 
not subject to judicial review. 

“My decision is that the action of the Attornev Gen- 
eral on Section 4 of the Displaced Persons Act does 
not contemplate judicial review and it is entirely within 
his discretion subject to the control of Congress. Con¬ 
sequently the Administrative Procedure Act does not 
apply. 

“It is further urged that the plaintiff did not receive 
the type of hearing prescribed by the Administrative 
Procedure Act, in that the matter was not heard by an 
examiner within the meaning of that statute. 

“In the recent case of Wong Sung v. McGrath, the 
Supreme Court held that the Administrative Procedure 
Act applies to deportation proceedings because of the 
requirement of a hearing in that statute. No such re¬ 
quirement is found here. We do not have a person who 
is sought to be deported, but rather a person who is 
knocking at our doors seeking admission. He is in an 
entirely different position from a person whose de¬ 
portation is being sought by the Government. It seems 
to the court that the ruling in Wong Sung v. McGrath 
does not apply. 

“In view of these considerations, the defendant’s 
motion to dismiss is granted, and the plaintiff’s motion 
for summary judgment is denied.” 

I believe this to be good reasoning, and hold therefore 
that the Administrative Procedure Act does not apply. 

Under Section 4(a) of the Displaced Persons Act, it is 
provided that if the Attorney General shall find upon a 
consideration of all the pertinent facts and circumstances 
of the case that the alien is qualified, he shall report to 
Congress all the pertinent facts in the case. Section 4(a) 
then provides that Congress may then determine by con¬ 
current resolution that the status of permanent residence 
shall be accorded the alien. 

While I agree with Judge Holtzoff that discretion is 
vested in the Attorney General and that his exercise thereof 
is not ordinarily subject to judicial review, it does not mean 
that Courts may not interfere when the action is arbi- 
9 trarv, capricious or contrary to law. A part of plain¬ 
tiff’s prayer in this case is that plaintiff may not be 
denied adjustment of status as a displaced person upon the 
ground that he entered the United States unlawfully. In 
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that request plaintiff is not asking for a determination of 
status by this Court. Obviously this Court could not grant 
such a request. The final determination rests in the Con¬ 
gress. What plaintiff does request is that he be not denied 
the opportunity to have his case submitted to Congress upon 
the sole ground that he entered the United States unlaw¬ 
fully. 

For the purposes of the motion to dismiss, the allegations 
of the complaint must be considered as undisputed. The 
complaint alleges that plaintiff was accorded a hearing 
upon his application for adjustment of his status and that 
upon said hearing he was denied adjustment of status upon 
the ground that he entered the United States unlawfully 
in that he intended to remain permanently in the United 
States at the time of his entry on January 25, 1946. The 
Court is of the opinion that defendant cannot grant plain¬ 
tiff a hearing for the purpose of considering the facts and 
circumstances to determine whether he is qualified to have 
his case submitted to Congress, and then upon illegal 
grounds deny him right to have the matter submitted to 
Congress. Such conduct would be arbitrary, capricious, 
unlawful, and justify interference by the Courts. It must 
be conceded for the purpose of this motion that plaintiff 
was lawfully admitted to the United States under Section 
3(1) of the Immigration Act of 1924, 8 U. S. C. A. 203 (1), 
as an official of the Polish Government on January 25, 1946. 
The term “displaced person residing in the United States” 
is defined in the Displaced Persons Act as “a person who 
establishes that he lawfully entered the United States as a 
non-immigrant under Section 3 of the Immigration Act of 
May 26, 1924 as amended, and that he is a person 
10 displaced from the country of his birth or nationality 
or of his last residence as a result of events subse¬ 
quent to the outbreak of World War II, and that he cannot 
return to any of such countries because of persecution or 
fear of persecution on account of race, religion, or political 
opinion.” 50 U. S. C. A., § 1953(b), [italics supplied]. 

The term “immigrant” is defined as meaning any alien 
departing from any place outside the United States des¬ 
tined for the United States, “except an accredited official 
of a foreign government recognized by the Government of 
the United States , his family, attendants, servants and em¬ 
ployees.” [Italics supplied.] Plaintiff has alleged that 
he was admitted to the United States as an accredited 
official of a foreign government within the meaning of the 
above provision, and that adjustment of the status was 
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denied on the sole ground that he entered the United States 
unlawfully in that he had an intention to remain in this 
country w T hen he was first admitted. 

Since the State Department and the Immigration Service 
admitted plaintiff as a representative of a former govern¬ 
ment, then plaintiff is lawfully in the United States and 
cannot be denied adjustment of status under the Displaced 
Persons Act solely on the ground that he had an undisclosed 
intention to remain here permanently. U. S. v. Prince Line, 
Ltd., 189 F. 2d 386 (CA 2-’51). See also the earlier case of 
Sleddens v. Shaughnessy, 177 F2d 363 (CA 2-’49), in the 
same circuit, in which the Court held that at the time of 
entry plaintiff was an immigrant not in possession of a 
valid immigration visa on the ground that he said he in¬ 
tended to remain here permanently when he was given his 
visitor’s permit. The facts in the U. S. v. Prince Line, 
supra, seem to be more analogous to the instant case than 
the earlier case of Sleddens v. Sh-aughnessy, supra. Kris- 
tensen v. McGrath, 340 U. S. 162. 

11 The Court has reached the conclusion that this 
matter should be referred back to the Attorney Gen¬ 
eral of the United States for further consideration and 
determination of the status of the defendant upon all the 
facts and circumstances of the case, but that the Attorney 
General’s determination shall not be based in any event 
upon the assumption that the plaintiff entered this country 
unlawfully. 

Luther W. Youngdall, Judge. 

November 10, 1952. 

12 In the United States District Court for the 

District of Columbia 

Civil Action No. 1382-52 

John Marion Gutnayer, Plaintiff 
vs. 

James P. McGranery, Attorney General of the United 

States, Defendant 

Order 

Filed Nov. 10, 1952. Harry M. Hull, Clerk. 

The above-entitled matter came on to be heard before 
the undersigned on a motion by plaintiff for summary judg¬ 
ment and a motion by defendant to dismiss. 



Upon the arguments of counsel, the authorities submitted 
on and all the files and proceedings herein, it is hereby 

Ordered that plaintiff’s motion for summary judgment 
is denied and defendant’s motion to dismiss is also denied, 
and 

It is further ordered that the matter shall be referred 
back to the Attorney General for a consideration of all the 
facts and circumstances relevant to the status of the plain¬ 
tiff under the Displaced Persons Act, but that plaintiff 
shall not be denied adjustment of status as a displaced per¬ 
son upon the sole ground that he entered the United States 
unlawfully. 

Luther W. Youngdahl, 

Judge . 

November 10,1952. 

• •••••• 

18 United States District Court for the District 

of Columbia 

Civil Action No. 1382-52 

Josef Marion Gutnayer, Plaintiff 

v. 

J. Howard McGrath, Attorney General, Defendant 

Notice of Appeal 

Filed Feb. 10, 1953. Harry M. Hull, Clerk. 

Notice is hereby given this 10th day of February, 1953, 
that the above defendant hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the order of this Court entered the 10th day of 
November, 1952, which order was denied reconsideration by 
this Court on December 12,1952. 

Charles M. Irelan, 

United States Attorney , 
Attorney for Defendant. 
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No. 11,733 
Questions Presented 


1. Is an order of the District Court denying motions to 
dismiss and for summary judgment and remanding a case 
“for consideration of all facts and circumstances” with 
instructions on a single issue of law, a final judgment which 
is appealable? 

2. Does a refusal to accord displaced persons status to 
an alien in the United States upon an erroneous legal theory, 
give rise to a justiciable controversy? 

3. Does a finding of intent to reside permanently at the 
time of entry in the United States justify the legal conclu¬ 
sion that an alien who was lawfully admitted as an ac¬ 
credited diplomat, entered the United States illegally? 


(i) 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,733 


HERBERT BROWNELL, Jr., 
v. 


Appellant, 


JOSEF MARION GUTNAYER, 

Appellee 


BRIEF FOR APPELLEE 


Statement 

The complaint alleges and it is undisputed that the ap¬ 
pellee, a native and citizen of Poland, came to the United 
States on January 25,1946, and was admitted to the United 
States under Section 3(1) of the Immigration Act of 1924 
[8 U. S. C. 203(1)] as an accredited government official 
(J. A. 33). Thereafter the appellee applied for adjustment 
of his status to that of a permanent immigrant under the 
Displaced Persons Act of 1948 (50 U. S. C. 1953). The 
Displaced Persons Act of 1948, as amended, authorizes the 
grant of permanent residence to persons who are displaced 
from their country of origin if they entered the United 
States legally as non-immigrants as defined in 8 U. S. C. 
203. The Immigration Service denied appellee’s application 
for adjustment of status as a displaced person solely upon 
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the ground that he did not properly enter the United States 
as a government official by reason of his undisclosed inten¬ 
tion to remain in the United States permanently. 

The main issue presented by this complaint is whether 
the appellee entered the United States legally as a govern¬ 
ment official. If he did then the ruling of the appellant that 
he was ineligible for adjustment of his status as a perma¬ 
nent resident upon this ground was error. 

A second basis for the complaint is a procedural objec¬ 
tion that the appellant failed to comply with the Adminis¬ 
trative Procedure Act (5 U. S. C. 1004, 1010). 

The complaint requested judgment (1) that the hearing 
was unfair (2) that appellee was an eligible displaced per¬ 
son and (3) that he was improperly denied displaced per¬ 
son’s status upon the ground of unlawful entry. 

The District Court denied appellant’s motion to dismiss 
the complaint for lack of jurisdiction as well as appellee’s 
cross-motion for summary judgment (J. A. 35). However, 
the cause was remanded to the Attorney General for i ‘a 
consideration of all facts and circumstances relative to the 
status of” the appellee but that appellee “shall not be 
denied adjustment of status as a displaced person upon 
the sole ground that he entered the United States unlaw¬ 
fully”. (J. A. 40). 

The appeal herein was noted from the aforesaid order. 
Appellee made a motion to dismiss the appeal herein in this 
Court and by order dated October 30, 1953 such motion was 
denied “without prejudice to renewal at the hearing of this 
case on the merits”. 


Statutes Involved 


The statutes involved are set forth beginning at page 3 
of appellant’s brief and will not be repeated here. 
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Summary of Argument 

The order herein from which the appeal is taken is not 
final and is not appealable. Republic Natural Gas Co. v. 
Oklahoma, 334 U. S. 62 (1948); Laclede Gaslight Co. v. 
Public Service Commission, 304 U. S. 398 (1938). 

The District Court properly entertained jurisdiction of 
this action. In a long line of cases beginning with Geigow 
v. Uhl, 239 U. S. 3 (1915) and followed by Lloyd Sabaudo 
Societa Anonima v. Elting, 287 U. S. 329 (1932); Kessler v. 
Strecker, 307 U. S. 22 (1939); Bridges v. Wixon, 326 U. S. 
135 (1944); Johnson v. Shaughnessy, 336 U. S. 806 (1949); 
Sung v. McGrath, 339 U. S. 33 (1949); McGrath v. Kristen- 
sen, 340 U. S. 162 (1950), the Supreme Court has held that 
errors of law may be corrected by the judiciary in immigra¬ 
tion cases. The Court below properly held that appellee 
made a lawful entry and could not be denied adjustment 
upon the basis of an illegal entry United States v. Prince 
Line Ltd., 189 F. 2d 386 (C. A. 2,1951); Senate Report 1515, 
81st Congress, 2nd Sess., pp. 635 et seq. 

Argument 

I 

THE ORDER LACKS FINALITY AND IS NOT 

APPEALABLE 

1. Appellant appeals from an order of the District Court 
denying his motion to dismiss the complaint (J. A. 1, 40). 
The District Court denied appellee’s motion for summary 
judgment and also denied appellant’s motion to dismiss, and 
at the same time referred the case back to the Attorney 
General for a “consideration of the facts and circumstances 
relative to the status of the plaintiff under the Displaced 
Persons Act” but directed that the plaintiff should not be 
denied adjustment of his status as a displaced person upon 


the sole ground that he entered the United States unlaw¬ 
fully. 

2. It is clear that the appellant is not appealing from the 
denial of appellee’s motion for summary judgment. In any 
event, even if he were, the denial of a motion for summary 
judgment is not a final order Stewart v. United States, 186 
F. 2d 627 (C. A. 7,1951), certiorari denied 341 U. S. 940. 

3. It is equally clear that appellee may not appeal from 
a denial of his motion to dismiss Mellon v. Mertz, 30 F. 2d 
311, (C. A. D. C. 1929); Dooley v. Fritz, 45 F. 2d 317 (C. A. 1, 
1930); Oklahoma K. dc M. /. Ry. v. Bolling, 249 F. 592 (C. A. 
8,1918). 

4. The sole question which remains is whether or not the 
order below is final by reason of the fact that it remanded 
the case to the Attorney General for further consideration. 

It is submitted that a judgment remanding for further 
consideration either to a referee or to an administrative 
agency is not final. 

Republic N at ural Gas Co. v. Oklahoma, 334 U. S. 62 (1948) 
involved a controversy between owners of natural gas 
drawn from a common source in Oklahoma. The State 
Commission ordered that the rights of the parties be first 
determined by agreement and if unable to agree by further 
order of the Commission upon proper application. The 
order was affirmed upon appeal to the State Court, where 
the constitutionality of the governing statute was attacked. 
The Supreme Court dismissed the appeal upon the ground 
that the order below lacked finality. The following rules 
were announced by Mr. Justice Frankfurter, speaking for 
the Courts’ majority at pages 68, 72: 

(a) Ministerial Act 

“• * • if nothing more than a ministerial act re¬ 
mains to be done, such as the entry of a judgment upon 
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a mandate, the decree is regarded as concluding the 
case and is immediately reviewable. ,, 

No contention is here made, nor can be made by appellant 
that upon remand to the Attorney General, a ministerial act 
is to be performed. Under the Court’s order, the Attorney 
General, may reconsider and deny the relief sought by ap¬ 
pellee—except that it may not be denied upon the ground 
of illegal entry. 

(b) Irreparable Injury 

Appeals are entertained of interlocutory orders in 
which * 1 the controversy had proceeded to a point where 
a losing party would be irreparably injured if review 
were unavailing.” 

The Attorney General will not be irreparably injured if 
review is unavailing here. He has merely been directed to 
reconsider the case. If he reconsiders and denies adjust¬ 
ment upon some other ground, the Court’s order has been 
fulfilled. If upon reconsideration, he finds that appellee is 
eligible except for the manner of entry, he may report such 
fact back to the Court with a request for an appropriate 
modification of the order below, if appellate review is de¬ 
sired. Under the latter circumstance, the District Court 
would undoubtedly be disposed to grant summary judg¬ 
ment to appellee. 

(c) Severed Controversy 

An order or judgment is considered reviewable which 
is “a severed controversy and not a part of the main 
case”—as an order decreeing immediate transfer of 
property with an accounting for profits to follow. 

The order below is not a severed controversy but as ap¬ 
pellant admitted upon oral argument of the motion to dis¬ 
miss the appeal herein, it relates to the heart of the con¬ 
troversy herein. 
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(a) Partial Disposition 

Where only “one branch of the case has been finally 
disposed of below, therefore none of it is ripe for re¬ 
view by this Court. ’ ’ 

The full relief sought by complaint herein, is a determina¬ 
tion that appellee is an eligible displaced person (Par. 11 
& 12 of Complaint, Par. (b) of Wherefore Clause; J. A. 34). 
The order below therefore only disposed of part of the con¬ 
troversy. It disposed of the subject of illegal entry but not 
whether appellee was fully eligible as a displaced person. 
The cause, therefore is not ripe for appellate review because 
the case was not “finally disposed of below.’’ 

In Laclede Gaslight Co. v. Public Service Commission, 304 
U. S. 39S (1938), the State Supreme Court affirmed an order 
of the Public Service Commission but remanded the case to 
that agency for further consideration in accordance with its 
opinion. On appeal to the Supreme Court it was held that 
since the Commission might reach conclusions which would 
constitute the basis of another appeal upon its reconsidera¬ 
tion of the case, the state court judgment was not final and 
an appeal would not lie. Similarly in Dooly v. Fritz, supra, 
it was held that where a motion to dismiss was denied and 
the case was referred to a referee the judgment was not 
final. Compare the ruling of this Court in Southland In¬ 
dustries v. Federal Trade Commission, 99 F. 2d 117 (C. A. 
D. C. 1938) where it was held that the pendency of a case 
before the Federal Trade Commission upon reconsidera¬ 
tion precluded review by this Court since the order of the 
Commission was not final. 

In view of the foregoing authorities, it is clear that in the 
instant case the order remanding the case to the Attorney 
General is not final. Upon reconsideration, the Attorney 
General may again deny relief to the appellee in which event 
further consideration of the cause in the District Court will 
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be necessary. The general mles of finality of judgments 
reinforce the contention urged herein. This Court has 
always followed the rule announced by the Supreme Court 
in Bostwick v. Brinkerhoff, 106 U. S. 3 (1882), that if a judg¬ 
ment is not one which disposes of the whole case on its 
merits, it is not final. Jacobsen v. Jacobsen, 126 F. 2d 13, 
15 (C. A. D. C. 1942); Serkowich v. War dell, 102 F. 2d 253 
(C. A. D. C. 1938). A judgment to be final must dispose of 
all matters within the pleadings. Craighead v. Wilson, 18 
How. 199 (1855); Arnold v. United States, 263 U. S. 427 
(1923). A partial disposition of only one or more of several 
causes of action alleged in the pleadings does not constitute 
a final judgment. United States v. Bighorn Sheep Co., 
276 Fed. 710 (C. A. 8, 1921). 

In the instant case the complaint (J. A. 34) sought a judg¬ 
ment declaring that the hearing which was accorded plain¬ 
tiff -was unfair, that he was an eligible displaced person and 
that he might not be denied adjustment of status upon the 
ground that he entered unlawfully. The order of remand to 
the Attorney General disposes of only one request for relief. 
Accordingly it is clear that there has not been a final dis¬ 
position of the cause by the order below. 

District Courts have heretofore exercised power to cor¬ 
rect errors of the Immigration Service by directions and 
remand to that Service U. S. ex rel Cammarata v. Miller, 
79 F. Supp. 643 (S. D. N. Y., 1948); U. S. ex rel Hadrosek v. 
Shanghnessg, 101 F. Supp. 432 (S. D. N. Y., 1951). This 
Court has indicated that a district court is invested with 
largest power to control and direct the form of judgment 
to be entered in a habeas corpus proceeding Miller v. Over- 
holser, 206 F. 2d 415 (C. A. D. C. 1953). No reason appears 
why a district court may not remand a case to the Immigra¬ 
tion Service in a declaratory judgment action under Section 
10(e) of the Administrative Procedure Act (5 U. S. C. 



8 


1009e), which authorizes a court to 4 ‘compel agency action 
unlawfully withheld.” and “to set aside agency action 
* * # found to be * * * (3) in excess of statutory # • # 
authority.” These provisions certainly contemplate that a 
court may set aside a finding contrary to law and that it 
may then require rehearing or reconsideration by the 
agency in conformity with law as has been done herein. 

In any event, should the appellee desire to attack the juris¬ 
diction of the Court below to enter the order herein, the rule 
of finality still precludes review. Exhaustion of adminis¬ 
trative remedies is required even where a jurisdictional 
attack is made United States v. Tucker Truck Lines , 343 
U. S. 33 (1952). So, here, finality should be required, as¬ 
suming but not conceding, that an attack may be made on 
the jurisdiction or power of the court below to remand a 
cause to the Attorney General. 

That this is not an appealable order is accentuated by 
the fact that appellee could not properly appeal. The relief 
accorded him was not the entire relief which he requested. 
If the judgment were not final as to appellee for the pur¬ 
poses of appeal, it should not be so considered as to appel¬ 
lant. 

Accordingly, it is respectfully submitted that the appeal 
herein is premature and that it should be dismissed on the 
ground that it seeks to review a non-appealable order. 

II 

THE ACTION IS JUSTICIABLE 

(a) The Complaint Does Not Seek to Interfere with 

Discretion 

The appellant erroneously contends that an attempt is 
here being made to interfere with his discretion (Brief p. 
17). This is a case where like McGrath v. Kristensen, 340 
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U. S. 162 (1950), relief is sought to correct an error of law. 
In the Kristensen case the respondent sought adjustment 
of status to that of a permanent resident under a law which 
is worded almost exactly the same as the instant statute. 
In the Kristensen case the matter of adjustment of status 
w T as, like the instant one, a matter of discretion. Like the 
Kristensen case, the appellant in the instant case denied 
adjustment of status upon the ground that the alien was 
ineligible as a matter of law. Like the Kristensen case, it is 
here contended that the Attorney General applied an erro¬ 
neous rule of law in determining appellee’s eligibility to 
become a permanent resident. It is, therefore, submitted 
that the appeal herein cannot be supported upon the ground 
that the problem involved here is one where the appellee 
seeks to interfere with the discretion of the Attorney Gen¬ 
eral. Errors of law in immigration cases—even in the case 
of an alien seeking entry—have been considered proper for 
judicial review ever since 1915 Geigow v. Uhl, 239 U. S. 3 
(1915). 

Note should also be made of the confusion in appellant’s 
brief in treating this case as one “in the nature of a new T 
admission” (Brief p. 7) in its references to Congressional 
history relative to aliens seeking entry into the United 
States as displaced persons (Brief pp. 8-9), and its reliance 
upon exclusion cases such as U. S. ex rel. Knauff v. Shaugh- 
nessy, 338 U. S. 537 (1950) and Shaughnessy v. Mezei, 345 
U. S. 206 (1953) (Brief pp. 7, 14). The instant case is one 
dealing with an alien in the United States who is permitted 
to adjust his status under 50 U. S. C. 1953 to that of a perma¬ 
nent resident. The statutory language and the procedure 
follows that contained in the Kristensen case (8 U. S. C. 
155-C-2). Both cases set forth certain eligibility require¬ 
ments. In both, there was a hearing. Both permit exercise 
of discretion by the Attorney General to be followed by Con- 
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gressional approval. Both grant permanent residence to 
aliens in the United States who do not have such status 
prior to approval of their cases. Appellee is no more an 
alien seeking entry than Kristensen. See also: Han Lee 
Mao v. Brownell, infra. 

(b) Judicial review is not limited because of foreign affairs 

or political problems 

If this be an unreviewable foreign affairs or political de¬ 
cision because it involves an alien, then the same may be 
said about The Japanese Immigrant Case, 189 U. S. 86, 
(1903). Geigow v. Uhl, 239 U. S. 3 (1915); Lloyd Sabaudo 
Societa Anonima v. Elting, 287 U. S. 329 (1932); Kessler v. 
Strecker, 307 U. S. 22 (1939); Bridges v. Wixon, 326 U. S. 
135 (1944); Delgadillo v. Carmichael, 332 U. S. 388 (1947); 
Fong Haw Tan v. Phelan, 333 U. S. 10 (1948); Johnson v. 
Shaughnessy, 336 U. S. 806 (1949); Sung v. McGrath, 339 
U. S. 33 (1949); McGrath v. Kristensen, 340 U. S. 162 
(1950); Chew v. Colding, 345 U. S. 590 (1953), and every 
case involving deportation or exclusion of aliens where 
court review is traditionally permitted to correct errors 
of law. 

Unreviewable foreign affairs functions are no more here 
involved than were involved in Chew v. Colding, 344 U. S. 590 
(1953) or Han Lee Mao v. Brownell, No. 11,744 (C. A. D. C. 
September 4, 1953). 

Whenever the Government has made an error of law, 
whether in the case of an alien seeking entry to the United 
States as was the case in Geigow v. Uhl, supra, or in the 
case of an alien in the United States as was true in the 
Kristensen and Sung cases, the Courts will interfere to 
correct such error. Courts will not interfere with top level 
policy decisions in foreign affairs, such as recognition of 
foreign governments or determinations over disputed sov¬ 
ereignty. Jones v. United States, 137 U. S. 202, 212; (1890); 


Foster v. Neilson, 2 Pet. 253, 307-309 (1829). These are 
policy decisions, not governed by statute, and not directed 
toward individual activities as is true in the instant case. 

(c) The action is not a suit against the United States hut 
against one of its officers for improper action upon his part 

Larson v. Domestic & Foreign Commerce Corp. 337 U. S. 
682, 689 (1949) specifically recognizes that a suit against an 
officer of the government beyond the limitations authorized 
by statute, “are considered individual and not sovereign 
actions.” In the instant case, appellant acted beyond the 
powers authorized to him and in violation of law in denying 
relief to appellee according to the facts and complaint 
herein. 

See also, Juell v. Commissioner , 37 F. Supp. 533 modified 
upon other grounds, 121 F. 2d 728 (C. A. 2, 1941) where 
it was held that a suit against the Commissioner of Immi¬ 
gration is not a suit against the United States. 

In McGrath v. Kristensen , 340 U. S. 162, 1950), suit was 
permitted against the Attorney General under the declara¬ 
tory judgment statute which is here invoked. If the instant 
suit must fall, the Kristensen case was incorrectly decided. 
Perkins v. Elg , 307 U. S. 325 (1939) likewise permitted a 
declaratory judgment action against the Secretary of Labor 
and State, where an error of law was alleged. 

Ill 

THE APPELLANT ERRONEOUSLY DENIED APPEL¬ 
LEE’S APPLICATION FOR ADJUSTMENT AS A 

MATTER OF LAW. 

The appellee was admitted to the United States on Janu¬ 
ary 25, 1946 as a Government official pursuant to Section 
3(1) of the Immigration Act of 1924 [8 U. S. C. 203(1)]. 
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This determination to admit the plaintiff as a Government 
official was concurred in not only by the Immigration Serv¬ 
ice, which represented the appellant, but also by the State 
Department which officially accredited the appellee as a 
foreign Government official. There were then these two 
prior determinations that the appellee was a lawful, ac¬ 
credited Government official, entitled to enter the United 
States as a non-immigrant, pursuant to 8 U. S. C. 203. 
The prior determinations of these two Departments must 
be given weight. Wong Kam Chong v. United States, 111 F. 
(2d) 707 (C. A. 9, 1940); Wong Chow Gin v. Cahill, 79 F. 
(2d) 854, (C. A. 9,1935). 

The sole basis for seeking to overturn the original ruling 
by the Department of Justice that the appellee was a duly 
accredited Government official, entitled to enter the United 
States as a non-immigrant, is the contention that the ap¬ 
pellee had an undisclosed intention at the time of his arrival 
to remain in the United States permanently. It is submitted 
that as a matter of law such undisclosed intention is imma¬ 
terial. And, the Courts have so held. 

In United States v. Prince Line, Ltd., 189 F. (2d) 386, 
(C. A. 2, 1951), an alien was admitted as a seaman under 
8 U. S. C. 203. It was there contended that because he had 
an undisclosed intention to remain permanently he was not 
properly admitted as a non-immigrant under the same 
section wdth which w T e are here concerned. In that case, 
the Court said: 

“• • * w’e are convinced that the construction which 
the appellant now seeks to put upon Section 203(5) so 
as to convert an alien seaman into an ‘immigrant’ by 
reason of his secret and undisclosed intent cannot be 
sustained”. 

That a similar result should follow in the instant case is 
borne out by a study of the status of diplomatic visitors to 
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the United States. In Senate Report 1515, 81st Congress, 
such a study was undertaken by the Senate Immigration 
Committee. At page 511 it is stated: 

“The regulations of the Department of State supple¬ 
menting the provisions of section 3(1) of the act fur¬ 
ther define and limit the non-immigrant status accorded 
to an accredited official of a foreign government and 
his family, attendants, servants and employees. The 
term ‘accredited official of a foreign government’ is 
construed to mean an alien officer of a foreign govern¬ 
ment recognized by the United States, who is a national 
of the country whose government he represents and 
who is proceeding to the United States for the purpose 
of transacting official business for his government.” 

See also: 22 C. F. R. 42.122. 

At page 635 of Senate Report 1515, supra it is stated: 

“The Immigration Service has no control of these 
aliens once they have entered the United States. The 
only inspection required for admission to the United 
States is for the purpose of identification; an immi¬ 
grant inspector merely satisfies himself that the person 
in possession of a diplomatic visa or international 
organization visa is the one entitled to it. There are 
cases of persons who are admitted as government offi¬ 
cials but who no longer enjoy that privilege, but if a 
person is admitted as a government official, and he dis¬ 
continues or terminates his service with that particular 
government, he is still considered a government official 
by the Immigration Service, and deportation proceed¬ 
ings cannot be instituted without the advance approval 
of the Secretary of State, even though the alien does 
not share the status under which he was admitted.” 

It will thus be seen that at no time has the undisclosed 
intent of a person arriving here as a government official 
been considered relevant. On the contrary, once an ac¬ 
credited foreign official presents himself with appropriate 
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documents the Immigration Service is compelled to admit 
him and traditionally does not conduct any investigation of 
his secret intent. 

In view of Senate Report 1515, in view of the express 
wording of the statute, in view of the Prince Line case, 
supra, it is submitted that as a matter of law the appellee 
entered the United States lawfully and cannot be denied 
adjustment of his status as a displaced person upon the 
ground of a determination now made by the appellant that 
he entered unlawfully. The order below is no more im¬ 
proper and an invasion of executive action than were the 
cases of Perkins v. Elg, supra, or McGrath v. Kristensen, 
supra, where errors of law were corrected by decisions of 
the Supreme Court similar to the District Court’s ruling 
herein. The only difference was that in the Elg and Kristen¬ 
sen cases, the causes were not specifically remanded to the 
executive. The decisions however, had the same effect as 
the ruling herein. 

Appellant seeks to treat all alien visitors or non-immi¬ 
grants alike (Brief pp. 23-24). Section 4(b) of the Displaced 
Persons Act (50 U. S. C. 1953) requires as a prerequisite 
to eligibility that an alien enter the United States lawfully 
as a non-immigrant under 8 U. S. C. 203 (Section 3 of the 
Immigration Act of 1924). 

Section 3 of the Immigration Act of 1924 (8 U. S. C. 203) 
defines non-immigrants as follows: 

“(1) an accredited official of a foreign government 
recognized by the United States # 

(2) an alien visiting the United States temporarily 
as a tourist or temporarily for business or pleasure, 

(3) an alien in continuous transit through the United 
States, 

(4) an alien lawfully admitted to the United States 
who later goes in transit from one part of the United 
States to another through foreign contiguous territory. 

(5) a bona fide alien seaman serving as such on a 
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vessel arriving at a port of the United States and seek¬ 
ing to enter temporarily the United States solely in 
pursuit of his calling as a seaman, 

(6) an alien entitled to enter the United States solely 
to carry on trade between the United States and the 
foreign state of which he is a national under and in 
pursuance of the provisions of a treaty of commerce 
and navigation * * # , 

(7) a representative of a foreign government in or 
to an international organization * * V’ 

It will be noted that paragraph 2 of Section 3 of the 1924 
Immigration Act, supra, requires that the alien be visiting 
the United States temporarily for business or pleasure. 
The use of the word “temporarily” and the limitation that 
it be “for business or pleasure” may well make subjective 
intent as to the length of the visit as well as the purpose 
of the visit material. The cases relied upon by appellant, 
Sleddens v. Sh-aughnessy, 177 F. 2d 363 (C. A. 2, 1949); 
Chryssikos v. Commissioner, 3 F. 2d 372 (C. A. 2, 1924); 
and United States ex rel Sogolow v. Karnuth, 28 F. 2d 281 
(W. D. N. Y. 1928) involved aliens seeking temporary entry 
under paragraph 2 or were concerned with students seeking 
entry “ solely for the purpose of study ” under 8 U. S. C. 
204(e). 

The case of one entering as an accredited official of a 
foreign government under paragraph 1 , supra is confronted 
with no confining Congressional language. There is no men¬ 
tion in the statute that the visit must be for a sole purpose. 
There is no limitation as to the length of the visit. As a 
matter of fact, unlike temporary visitors under paragraph 2 
or students whose visits are limited, the diplomat may re¬ 
main here indefinitely—even the rest of his life, provided 
he remains accredited by his government and recognized 
by our State Department. Hence not one case cited by ap¬ 
pellant controls the instant situation. 
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IV 

THE DISTRICT COURT RULED PROPERLY UPON 

THE MERITS 

Appellant did not, does not, and will not dispute that 
appellee was denied immigration relief because of a finding 
that he did not enter the country lawfully. It is undisputed 
that appellee came here as an accredited diplomat and that 
a finding by appellant as to his secret intent to remain per¬ 
manently resulted in the denial of administrative relief. 
Appellant does not say it can or will prove anything to the 
contrary. No factual issue was suggested in the Court 
below or in this Court. Under these circumstances, the 
District Court properly ruled upon the merits. 

Significantly, appellant did not and does not now allege 
or demonstrate that there is any issue of fact to be tried 
herein. If there is a factual issue—what is it? 

Where there is no triable or genuine issue of fact, a case is 
properly disposed of by summary judgment. Associated 
Press v. United States, 326 U. S. 1 (1945); Sartor v. Ar¬ 
kansas Natural Gas Cory., 321 U. S. 620 (1944). 

“The court is not authorized to try the issue, but is to 
determine whether there is an issue to be tried.” Miller v. 
Miller, 122 F. 2d 209 (C. A. D. C. 1951). 

There is no factual issue to be tried herein. In the Dis¬ 
trict Court and in this Court in resisting motions to dismiss 
the appeal, appellant admits that the sole issue is whether 
an intent to remain permanently rendered appellee’s entry 
illegal. (See Opposition to motion to dismiss appeal of 
October 14, 1953 pp. 5-6 and footnote 5). Admissions in 
memorandum of this character may be considered by the 
Court, Allison v. Mackey, 188 F. 2d 983 (C. A. D. C. 1951). 
The sole issue decided by the Court was an issue of law. In 
effect, the court below granted appellee partial summary 
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judgment by ruling on the issue of illegal entry and remand¬ 
ing the cause. Because it was only partial summary judg¬ 
ment—the entire cause was not determined and as noted in 
Point I, the decision was not a final one for the purposes of 
review. 

Conclusion 

The order herein is not appealable but if it is, then the 
District Court’s determination was proper and should be 
sustained. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellee, 

Warner Building, 
Washington 4, D. C. 

Irving Tranen, Esq., 

Of Counsel. 
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